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UNITED STATESDEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER

JENLIH JOHN HSIEH,
Complainant, 8 U.S.C. § 1324b Proceeding

V. OCAHO Case No. 02B00005

PMC - SIERRA, INC,,
Respondent

Judge Robert L. Barton, Jr.

S N’ N N N N N N N

ORDER RULING ON RESPONDENT'SMOTION TO MODIFY

ORDER SETTING REVISED PROCEDURAL SCHEDULE
(January 28, 2003)

On December 24, 2002, | issued an Order setting arevised procedura schedule, which provides
that dispogitive motions shdl be served and filed not later than January 27, 2003, and that the parties shdl
serve and file a Joint Proposed Final Prehearing Order (JPFPO) by February 24, 2003.

On January 2, 2003, | received a letter addressed to me from one of Respondent’ s attorneys,
MarinaC. Tsatdis, withacopy to Complainant’scounsd, informing methat shewaslead counsd and that
she would be out of the country from February 10, 2003, to February 28, 2003, on her honeymoon. In
the letter she requests that no filings be due, or any hearings be held, during that period. Attached to the
letter was a Notice of Unavailability of Counsdl, which Ms. Tsatalis represented had been served on
Complainant’s counsd (but not this tribuna) in early December 2002.

Complainant’ scounsel responded by aletter dated January 6, 2003, in which he statesthat he has
no objection to moving the due date for the JPFPO beyond February 24, 2003, provided that the two
remaning associate attorneys who have been actively litigating this matter on behaf of Respondent,
diligently cooperate with Complainant’s counse, to prepare a draft JPFPO.

Initidly, | would notethat Ms. Tsatalis' letter of January 2, 2003, wasimproper. Asprovided by
both the OCAHO rules of practice and my orders, requests for relief must be submitted in the form of a
motion, not aletter. The Rules of Practice provide, in pertinent part, that any application for an order or
any other request shdl be madeby motion. 28 C.F.R. 8 68.11 (2002). Further, the rules further instruct
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as to the form of dl pleadings, including the requirement that a pleading shdl include a proper caption.
Respondent’ s letter of January 2, 2003,clearly was not a pleading or motion. Moreover, inthe very first
order | issuedinthiscase, on December 6, 2001, | ingtructed the partiesthat al requestsfor rdief, including
requests for an extension of time, should be submitted in the form of awritten motion, not aletter.

Thisrequirement is not unique to OCAHO. While the practice among the courts is not uniform
on the subject of submitting letters to the court, many federa courts discourage, and some even prohibit,
the practice. Indeed, the United States Didtrict Court for the Centra Didtrict of Cdifornia states in no
uncertain termsthat attorneys or partiesto any action or proceeding shall refrain from writing lettersto the
judge, and statesthat dl matters shal be called to ajudge’ s attention by gppropriate application or motion.
See Locd Rule 83-2.11, West's Cdifornia Locd Rules of Court.  (The Centra Didrict dso prohibits
telephone callsto chambers).  The United States Digtrict Court for the Southern Digtrict of Cdiforniaaso
prohibits seeking relief by means of aletter. The loca rules provide, in pertinent part, that attorneys or
parties to any action or proceeding shdl refrain from writing letters to the judge. See Civil Rule 83.9,
Correspondence and Communications with the Judge, West’s Cdlifornia Loca Rules of Court.

There are federd courts in other parts of the nation that follow the same practice. For example,
the United States Didtrict Court for the Southern Didtrict of Horida explicitly provides that unless invited
or directed by the presiding judge, an attorney or party shall not address or present to the Court intheform
of aletter or the like any gpplication requesting relief in any form. See Rule 7.7, West' s Horida Rules of
Court of the United States Digtrict Court for the Southern Didtrict of Horida. Similarly, the United States
Eleventh Circuit Court of Appeals Saesthat lavyersshdl not write aletter to the court in connection with
a pending action, unlessinvited or permitted by the court. 6 Lawyers Duties to the Court, Standards
for Professional Conduct within the 7" Federal Judicia Circuiit.

Therefore, to reiterate once again, al requestsfor relief shal be submitted in the form of amotion,
not aletter. | will not consder requests for relief submitted in the form of aletter. Moreover, a party or
counsd’s failure to comply with the Rules and my orders in this regard may be grounds for sanctions.
Counsdl dso are reminded that it is improper to attempt to contact my office by telephone without the
opposing party or counsel on the telephone, unless the telephone cdl is for the purpose of requesting a
conference or requesting an extension of time. See 28 C.F.R. 8 68.36(a) (2002). Parties and counsel
specificdly are ingtructed not to cal my office with questions that could be answered by reading the
OCAHO Rules of Practice, 28 C.F.R. Part 68 (2002), or by my orders. Both parties are represented by
counsd, and they are expected carefully to read and obey therulesof practiceand my orders. Therefore,
in the future, my staff will not respond to or answer telephone inquiries that raise questions answered by
the rules or my orders.

Because the request to modify the schedule was framed in the form of aletter, | did not issueany
ruing. On January 10, 2003, my office received a telephone call from a person at Wilson, Sonsini,
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Goodrich & Rosati (Wilson Songini) inquiring as to whether the procedurd dates had been changed in
response to Ms. Tsatdis letter. My law clerk informed the caler that no motion had been filed, and
therefore no ruling had beenissued.  Subsequently, on January 14, 2003, Respondent

filed a motion, with attachments, to modify the order setting a revised procedura schedule. On
January 22, 2003, Complainant filed a pleading stating that it had no objection to modifying the order
Setting the revised procedural schedule, provided that no reply brief should be filed unless ordered by the
Court pursuant to 28 C.F.R. § 68.11(b).

Counsd’s letter of January 2, 2003, the memorandum supporting the current motion, and the
declaration of Marina Tsatalis state that Respondent’s counsal served the Notice of Unavailability of
Counsdl (Notice) on Complainant’ scounsel on December 10, 2002. However, Respondent’ scounsel did
not file this Notice with the Court, or otherwise request that no procedurd dates be set during the time
period when counsel would be out of the country. Clearly, counsd has been remissin her duties to this
tribund.

Moreover, in her |etter and motion, Respondent’s counsdl failed to provide a compelling reason
why the procedura schedule should be modified to provide that no filings would be due, nor hearings or
other proceedings held, during the two week period Ms. Tsatdisis away. No hearings or conferences
presently have been st for the two week period of time she will be out of the country. Although | have
set adeadline of February 24, 2003, for filing the JPFPO, the parties could file earlier than that dateif they
wished. Alternatively, even if they did not file early, Respondent’ s attorneys could obtain Ms. Tsatdis
input for the matters required for the JPFPO before Ms. Tsatalis leaves.

Inher Notice, Respondent’ s counsdl cites astate court case, Tenderloin Housing Clinic v. Sparks,
8 Ca.App.4th 299 (1992), in which the court imposed monetary sanctions on plaintiff’s counsdl.
However, that case has no gpplicability here. Initidly, in Tenderloin, the actionswhich caused the conflict
were set by plaintiff’s counsdl, not by a court, and counsdl knew &t that time that opposing counsel would
be out of the country.

Moreover, asthe court in Tenderloin noted, respondents counsel was asole practitioner and the
only lawyer with sufficient knowledge of respondents case. Thet ishardly the Stuation here. Ms. Tsatdis
isnot asole practitioner, and it can hardly be said herethat sheisthe only lawyer representing Respondent
“with sufficient knowledge of the case.” Although Ms. Tsatdis assertsthat sheislead counsd, two other
attorneys from Wilson Sonsini, Susan Parent and Jennifer Mathe, entered their appearancesin this case
before Ms. Tsatdis did so, and have been actively involved in thelitigation. Indeed, Ms. Mathe has been
particularly active, sgning pleadings and taking and defending severd depostions. See Declaration of
Jennifer K. Mathe in Support of Respondent’ s Motion for Summary Decison. Ms. Tsatdisonly entered
an gppearance in this case on September 17, 2002, less than six months ago, and dmost ayear after the
Complaint wasfiled on October 23, 2001. Many of the pleadings have been signed by either Ms. Parent
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or Ms. Mathe. Two prehearing conferences have been held since Ms. Tsatdis entered her appearance.
Inthefirst, held on October 9, 2002, Ms. Tsatdis did not even appear for Respondent. Respondent was
represented by Ms. Mathe and Ms. Parent, and it was the former who spoke for Respondent during the
conference. PHC Tr. 3. During the most recent conference on December 11, 2002, both Ms. Mathe and
Ms. Tsatalis appeared, but again Ms. Mathe was the spokesperson. PHC Tr. 3. Thus, in both instances,
Ms. Mathe represented Respondent. Findly, | note that Respondent’ s motion for summary decision, filed
on January 27, 2003, the memorandum supporting the same, and the statement of undisputed facts, are
sgned only by Jennifer Mathe. Ms. Tsatdis s name does not even gppear on the signature block of any
of these pleadings.

Tenderloinisingppostefor other reasonsaswell. In Tenderloin, the conflicting dateswere not set
by the court, but rather by opposing counsdl, who had been informed and knew Respondent’s counsdl
would be unavailable. Plaintiff’s counsd in Tenderloin set three discovery motions for hearing during the
time respondent’s counsal would be away. He then served two clients of respondent’s counsdl with
subpoenas requiring them to gppear in unrelated third party actions. Plaintiff’ scounsd aso scheduled three
depositions for the time respondents’ counsal was away and then refused opposing counsel’ s request that
he postpone any of the depositions. Respondents' counsdl was forced to return to the United States and
when she arrived, she learned that the key deposition had been canceled. For these reasons, the court
concluded that plaintiff’s counsd had acted in bad faith, and must pay monetary sanctionsto respondents.
Therefore, the Tenderl oin case does not support Respondent’ s motion to modify the order setting arevised
procedural schedule.

However, for the reasons stated below, | am vacating the February 24, 2003, date to file the
JPFPO. Respondent has now filed amotion for summary decison. Because the motion was served on
Complainant by overnight malil, his response is due within ten days. 1t would be unfar to the parties to
require them to begin preparing the JPFPO until | rule on the motion for summary decison. Until | receive
Complainant’ sresponse to the motion, and carefully review theparties submissions, itisdifficult to predict
when| will beabletoissuearuling. Therefore, | am vacating the date of February 24, 2003, for thefiling
of the JPFPO.  If the motion for summary decision is denied, | will then issue a new date for filing the
JPFPO.

In the Notice of Unavailability of Counse Ms. Tsatdis states that during her absence from
February 10, to February 28, 2003, Wilson Sonsini will receive facamile transmissons, but they will not
be reviewed or acted upon during that period. Even though | am vacating the February 24 date, thiscase
will not go into hibernation on February 10, only to emerge when Ms. Tsatdis returns. This case will
proceed, and any and al procedurd deadlines, including filing deadlines, will haveto bemet. If necessary,
conferences will be scheduled during that time. Respondent may designate another attorney to act as
temporary lead counsel during that two week time period, but if it does not, Complainant’s counsel may
contact either Ms. Parent or Ms. Mathe, and they will be expected to respond to such inquiries. If they
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do not respond, Complainant may seek prompt relief from the Court. Further, with respect to the motion
for summary decison, after Complainant files its response to the motion, Respondent may not file areply
brief unlessit first requests and is granted permission to do so.

Asto future unavailability of counsd, if counsd for either party promptly notifies the Court and the
other party of dates whenthey will be unavallable dueto conflictswith their businessor persona schedule,
| will attempt, and | expect opposing party to attempt, to schedule matters so they do not create a direct
conflict. See 118-9, 37 Federd Bar Association Standards for Civility in Professonal Conduct (adopted
by OCAHO).

| would remind both partiesthat when they file pleadingswith the Court which contain attachments,
such as amemorandum or exhibits, it is the respongbility of the party and counsd to
filethe documents as an origina set and two sets of copies. It is not the respongbility of the Court to
determine how a pleading and the attachments should be put together for filing purposes. Asan example,
inthe most recent filing, Respondent filed a notice of motion and motion for summary decision; aseparate
gatement of undisputed materid factsin support of motion; amemorandum of points and authorities; four
separate declarations, and acertificate of service. Theorigina and copieswere not filed asacomplete sets
but were separate. My staff then must put the package together, which creates additional and unnecessary
work for them. At timesthishasbeen aproblem with filingsby both parties. Inthefuture, such documents
must be submitted asthree sets. |f aparty failsto follow this procedure, | may reject thefiling.

ROBERT L. BARTON, JR.
ADMINISTRATIVE LAW JUDGE



